UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

UNI TED STATES OF AMERI CA

V. Crimnal No. 97-28-P-C
ALVARO JESUS ZAPATA,
Def endant

GENE CARTER, Chief Judge

ORDER DENYI NG DEFENDANT' S MOTI ON TO DI SM SS

The Court now has before it Defendant's Mtion to D smsSs
t he I ndictnment (Docket No. 7) under Federal Rule of Crim nal
Procedure 12. The Indictnment alleges that Defendant violated 18
U S.C 8 1001 when he "willfully and knowi ngly [rmade] false
representations of material facts in a matter within the
jurisdiction of the United States Marshals Service of the
Departnent of Justice, an agency of the United States, in that he
stated and represented that his name [was] Ricardo Gonzal ez,
when, in truth and fact, as the Defendant then and there well
knew, this statenent was false, in that his true name is Al varo
Jesus Zapata." Indictrment (Docket No. 4). The Defendant argues
that the "excul patory no" doctrine applies to this case,
requiring the Court to dismss the Indictnment. The Governnent
objects to the application of the "excul patory no" doctrine in
t he circunstances of this case.

The pertinent facts are set forth in the Affidavit of David



A. Drake as follows. For several nonths, Drake was investigating
t he whereabouts of Defendant Zapata, whom he knew to be wanted on
an arrest warrant issued on February 10, 1989, by the United
States District Court in the Central District of California.
During the course of his investigation, the United States
Marshals Service in the Central District of California tel efaxed
Drake a copy of the warrant and a copy of Zapata's 1987

Cal i fornia photographic driver's license. Aware that Defendant
woul d be arriving by conmmercial airline in Portland, Mine on
June 4, 1997, Drake went to the airport and observed the

Def endant, whom he recogni zed as Al varo Zapata fromthe

phot ograph on the California driver's license.

Dr ake approached the Defendant, identified hinmself as a
Deputy United States Marshal, and asked for identification to
establish his identity. The Defendant gave Drake a Florida
phot ographic driver's license in the nane of Ricardo Gonzal ez.

Dr ake asked the Defendant his identity a second and a third tine,
and each tinme Defendant replied that his nane was Ricardo
Gonzal ez. Drake then executed the California warrant for a
narcotics violation, placing Defendant under arrest.

The First Grcuit discussed the "excul patory no" doctrine in

United States v. Chevoor, 526 F.2d 178 (1st Cr. 1975), cert

deni ed, 425 U. S. 935 (1976), where it found that the false
statenent at issue canme within the "excul patory no" exception
because the statenent was a nere false denial of crimna

activity, as distinguished froman affirmative m srepresentati on.
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Si nce Chevoor the Court of Appeals for the First Grcuit has not
had the opportunity to again directly address the issue. In
passi ng, however, the First Crcuit has acknow edged "t he
arbitrariness of a court-drawn |ine between affirmative and

excul patory negative responses.” United States v. Poutre, 646

F.2d 685, 686 (1st G r. 1980). More recently other circuits have
fashioned a five-part test to determ ne whet her "excul patory no"
applies. A false statenent does not violate § 1001 when:

(1) it was nade in pursuit of a claimto a
privilege or a claimagainst the governnent;

(2) it was made in response to inquiries initiated
by a federal agency or departnent;

(3) it did not pervert the basic functions
entrusted by |law to the agency;

(4) it was made in the context of an investigation
rather than in the routine exercise of
adm ni strative responsibility; and

(5) it was made in a situation in which a truthfu
answer woul d have incrimnated the decl arant.

Moser v. United States, 18 F.3d 469, 474 (7th Cr. 1994); United

States v. Taylor, 907 F.2d 801, 805 (8th Cr. 1990); United

States v. Coqgdell, 844 F.2d 179, 183 (4th Gr. 1988); United

States v. Medina dePerez, 799 F.2d 540, 544 & n.5 (9th Gr.

1986). But see United States v. Rodriguez-Rios, 14 F.3d 1040

(5th Cir. 1994); United States v. Steele, 933 F.2d 1313, 1320

(6th Cr.), cert denied, 502 U S 909 (1991). Applying this

test, the Court finds that while the facts of this case arguably
fulfill the first four elenents of the test, the fifth elenent is

not satisfied. Although Defendant's disclosure of his true
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I dentity may have prejudiced him it did not incrimnate himin
the all eged narcotics activity for which the warrant was issued.
Accordingly, it is ORDERED that Defendant's Mtion to

Dismss the Indictnent be, and it is hereby, DEN ED.

GENE CARTER
District Judge

Dated at Portland, Maine this 1st day of August, 1997.



